IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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ClVIL ACTI ON

Pl aintiff,
V.
NO. 98-5375

NYCARE HEALTH PLANS, | NC.,
CLAI M5 SERVI CE | NTERNATI ONAL, | NC.,
and PENNSYLVANI A SAVI NGS BANK,

Def endant s.

VEMORANDUM

R F. KELLY, J. MARCH 28, 2000

Before this Court is the Mdtion by Defendants, NYLCare
Health Plans, Inc. (“NyLCare”), Clains Service |International,
Inc. (“CSI”), and Pennsyl vani a Savi ngs Bank (“PSB”), for Sunmary
Judgnent and, in the alternative, Mdtion in Limne to Preclude
Adm ssi on of Evidence Qutside the Clains File. Plaintiff Adriana
Starita has responded with a Cross Mtion for Summary Judgnent
and, in the alternative, Mdtion to Determ ne Standard of Judi ci al

Review. For the follow ng reasons, Defendants’ Modtion for

Summary Judgnent will be granted, and Plaintiff’s Cross Mtion
for Summary Judgnent will be deni ed.
BACKGROUND

This action arises froma claimby Plaintiff for |ong-
termdisability benefits under the provisions of an enpl oyee
wel fare benefit plan established by her enployer, PSB, and

governed by the Enployee Retirenment Incone Security Act, 29



U S C § 1001, et seq. (“ERISA").! Plaintiff was approved for
paynment of long-termdisability benefits, effective Cctober 10,
1994, arising froman auto accident occurring on August 10, 1994.

On Novenber 21, 1996, NYLCare notified Plaintiff that
further benefits woul d be suspended pendi ng review of conti nui ng
eligibility for benefits. On Decenber 26, 1996, NYLCare notified
Plaintiff that further benefits would be deni ed because the
policy required that the insured be disabled from “any
occupation” rather than just her “own occupation” in order to
continue to be eligible to receive benefits. Plaintiff filed an
adm ni strative appeal

On May 19, 1997, the Honorable Tinothy C. Pace issued a
decision finding that Plaintiff has been under a disability as
defined by the Social Security Act and Regul ati ons pronul gat ed
t hereunder since August 10, 1994, and awarded Pl aintiff
disability insurance benefits. On My 23, 1997, a copy of Judge
Pace’ s decision was forwarded to NYLCare with a renewed request
for reinstatenent of benefits. NYLCare acknow edged receipt of

the favorabl e Social Security decision; however, on July 9, 1997,

! PSB was Plaintiff’s enployer and purchased a policy
from New York Life Insurance Conmpany pursuant to which eligible
enpl oyees could receive long-termdisability benefits; PSB
processed enrol |l nents and paid prem uns, but was not involved at
all in the clains decision. NYLCare succeeded New York Life
| nsurance Conpany regardi ng obligations under the contract and
made the clains decisions under the policy with respect to the
Plaintiff. CSI provided clainms review services to NYLCare.

2



t he insurance conpany affirnmed its denial of benefits to
Plaintiff based on information docunenting her ability to do
sedentary work in another occupation that will accomobdate her
restrictions and limtations, and requested additional nedical
docunentation to support Plaintiff’s claim Subsequently,
Plaintiff filed the instant |awsuit.

STANDARD OF REVI EW FOR SUMVARY JUDGVENT

“Summary judgnent is appropriate when, after
considering the evidence in the |light nost favorable to the
nonnmovi ng party, no genuine issue of material fact remains in
di spute and "the nmoving party is entitled to judgnent as a matter

of law.’” H nes v. Consolidated Rail Corp., 926 F.2d 262, 267

(3d Cir. 1991) (citations omtted). “The inquiry is whether the
evi dence presents a sufficient disagreenent to require subm ssion
to the jury or whether it is so one sided that one party nust, as

a matter of law, prevail over the other.” Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 249 (1986). The noving party carries

the initial burden of denonstrating the absence of any genui ne

issues of material fact.? Big Apple BMN Inc. v. BMVNof North

Anerica, Inc., 974 F.2d 1358, 1362 (3d Cr. 1992), cert. denied,

2 “Afact is material if it could affect the outcone of
the suit after applying the substantive law. Further, a dispute
over a material fact nust be ‘genuine,’ i.e., the evidence mnust

be such ‘that a reasonable jury could return a verdict in favor
of the non-noving party.’” Conpton v. Nat’'l League of

Pr of essi onal Baseball d ubs, 995 F. Supp. 554, 561 n.14 (E. D
Pa.) (citations omtted), aff’'d, 172 F.3d 40 (3d GCr. 1998).
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507 U.S. 912 (1993). Once the noving party has produced evi dence
in support of summary judgnent, the nonnovant nmust go beyond the
allegations set forth in its pleadings and counter with evidence
t hat denonstrates there is a genuine issue of fact for trial.

Id. at 1362-63. Summary judgnent nust be granted “agai nst a
party who fails to nake a showi ng sufficient to establish the

exi stence of an elenent essential to that party s case, and on
whi ch that party will bear the burden of proof at trial.”

Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986). “When there

are cross-notions, each notion nust be considered separately, and
each side nust still establish a |ack of genuine issues of
material fact and that it is entitled to judgnent as a nmatter of

law.” Nolen v. Paul Revere Life Ins. Co., 32 F. Supp.2d 211, 213

(E.D. Pa. 1998).

Dl SCUSSI ON

Def endants begin by asking this Court to apply the
arbitrary and capricious standard rather than de novo in
reviewing the denial of Plaintiff’s claimfor further benefits.?
Both parties recognize that such fact-based determ nations by an
ERI SA pl an adm nistrator are to be reviewed de novo unless the

pl an specifically grants the plan adm nistrator discretion to

3 Under an “arbitrary and capricious” standard, a court
can set aside a judgnment only if it was unreasonable, and not
merely incorrect, which is the question for the court when review
is plenary (de novo). Herzberger v. Standard Ins. Co., F. 3d

__, 2000 W 202653, *1 (7th Cir. Feb 23, 2000).
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make those determnminations.* See Firestone Tire & Rubber Co. v.

Bruch, 489 U. S. 101, 115 (1989); Mtchell v. Easman Kodak Co.,

113 F. 3d 433, 438 (3d Gr. 1997). According to Defendants,
however, the policy’s requirenment of the subm ssion of “proof of
total disability” vests the Insurance Conpany wth discretionary
authority to determne eligibility of benefits and construe the
terms of the policy. More specifically, the policy contains the
fol |l ow ng provision:

When proof is received by the Insurance
Conpany that an insured enployee is totally
di sabl ed as the result of sickness or injury
and requires the regular attendance of a

| egal Iy qualified physician, the Insurance
Conpany will pay a nonthly benefit to the

i nsured enpl oyee after conpletion of the
elimnation period. This nonthly benefit
will be paid as long as total disability
continues provided that proof of continued
total disability is submtted, at the insured
enpl oyee’ s expense, to the |Insurance Conpany
upon request.

(Defs.” Mem of Law in Supp. of Summ J., Ex. 3 at 10 (enphasis
added)). Defendants contend that other federal courts have held
that | anguage simlar to the above grants an adm ni strator

di scretion in making benefits determ nations. (Defs.’” Summ J.

Mem at 8) (citing Patterson v. Caterpillar, Inc., 70 F.3d 503,

4 Di scretionary powers may be inplied as well as express.
Luby v. Teansters Health, Wl fare & Pension Trust Funds, 944 F.2d
1176, 1180 (3d Cir. 1991). Wile Firestone does not condition a
court’s finding of discretion on a particular verbal formula, the
primary focus of such a determ nation, under Firestone, is on
pl an | anguage. Heasley v. Belden & Blake Corp., 2 F.3d 1249,
1256 (3d Cir. 1993).




505 (7th Cr. 1995) and Donato v. Metropolitan Life Ins. Co., 19

F.3d 375, 379 (7th Gir. 1994)).

Recently, however, the Seventh G rcuit case lawrelied
upon by Defendants has been called into doubt by that appellate
court’s |latest opinion on the precise issue at hand. In

Her zberger v. Standard Ins. Co., F.3d __ , 2000 W 202653

(7th Gr. Feb. 23, 2000), the Seventh G rcuit Court of Appeals
deci ded whether a plan adm nistrator was given a power of
di scretionary judgnent from | anguage in plan docunents stating
that benefits shall be paid when the plan adm ni strator upon
proof (or satisfactory proof) determ nes that the applicant is
entitled to the benefits. |In that case, the plaintiff sought
disability benefits for chronic fatigue syndrone and the plan
adm nistrator determned that the plaintiff’s real problemwas a
ment al disorder, for which the plan placed a tight Iid on the
anount of disability benefits payable. The plan docunent
provi ded that the adm nistrator would pay the benefit “upon
recei pt of satisfactory witten proof” that the plaintiff has
becone disabled. 1In concluding that the above | anguage, standing
alone with nothing to qualify or anplify it, does not take the
pl an out of the default rule entitling the di sappoi nted applicant
to plenary review, the Seventh Crcuit reasoned as foll ows:

We hold that the nere fact that a plan

requires a determnation of eligibility or

entitlenment by the adm nistrator, or requires
proof or satisfactory proof of the
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|d. at *4

that the de novo standard of

applicant’s claim or requires both a

determ nation and proof (or satisfactory
proof), does not give the enpl oyee adequate
notice that the plan adm nistrator is to make
a judgnent largely insulated fromjudicial
revi ew by reason of being discretionary.
Qoviously a plan will not — could not,
consistent wwth its fiduciary obligation to
the other participants — pay benefits w t hout
first making a determ nation that the
applicant was entitled to them The
statement of this truismin the plan docunent
i nplies nothing one way or the other about
the scope of judicial review of his

determ nation, any nore than our statenent
that a district court “determned” this or
that tel egraphs the scope of our judicial
review of that determination. That the plan
admnistrator will not pay benefits until he
recei ves satisfactory proof of entitlenent

i kewi se states the obvious, echoing standard
| anguage in insurance contracts not thought
to confer any discretionary powers on the

insurer. . . . \Wen an autonobile insurance
policy provides that the insurer will not pay
for collision damage save upon submni ssion of
proof of that danmage, all it is saying is
that it will not pay upon the insured s say-
so; it wll require proof. There is no
reason to interpret an ERI SA pl an
differently.

(citations omtted).

O her federal appellate courts have simlarly rul ed

review applies when a plan nerely

requires that proof of disability be submtted to the insurance

conpany.
F.3d 243,

Kinstler v. First Reliance Standard Life Ins.

Co.

, 181

252 (2d Gir. 1999) (“[T]he word "satisfactory,’

in the phrase "satisfactory proof’ or the phrase " proof

satisfactory to [the decision-maker]’

whet her

is an i nadequate way to



convey the idea that a plan adm nistrator has discretion.”);

Haley v. Paul Revere Life Ins. Co., 77 F.3d 84, 89 (4th Grr.

1996) (concluding that plan | anguage giving i nsurance conpany
right to require additional witten proof to verify continuance
of disability did not grant discretionary authority to deny

benefits); Brown v. Seitz Foods, Inc. Disability Benefit Plan,

140 F. 3d 1198, 1200 (8th G r. 1998) (holding that |anguage
requi ring proof of |oss does not trigger the deferential ERI SA

standard of review); Bounds v. Bell Atlantic Enters. Flexible

Long-Term Disability Plan, 32 F.3d 337, 339 (8th Gr. 1994)

(concluding that the deferential standard is not triggered by an
i nsurance policy’ s proof-of-l1oss provision unless it expresses an

intent to confer discretion); Kearney v. Standard Ins. Co. 175

F.3d 1084, 1089-90 (9th Cr. 1998) (concluding that district
court properly applied de novo revi ew where | anguage in plan

requi red satisfactory witten proof of disability), cert. denied,

120 S. C. 398 (1999); but see Perez v. Aetna Life Ins. Co., 150
F.3d 550, 555-58 (6th Gr. 1998) (concluding that insurance
conpany has discretion after interpreting plan | anguage providing
“right to require as part of the proof of claimsatisfactory
evi dence” to nean that the evidence nust be satisfactory to the
i nsurance conpany).

In addition, two recent federal district court opinions

have recogni zed that conferring discretionary authority on a plan



adm ni strator based on plan | anguage that nerely requires proof
of a claimwould effectively conflict with the Suprene Court’s

ruling in Firestone. See Neurological Resources v. AnthemlIns.

Co., 61 F. Supp.2d 840 (S.D. Ind. 1999); MacMIlan v. Provident

Mit. Life Ins. Co., 32 F. Supp.2d 600 (WD.N.Y. 1999). In this

regard, the court in Neurological Resources observed the

fol | ow ng:

Enpl oyee benefit plans are ultimtely
contracts and are often the subject of

coll ective bargaining, as in this case. The
standard of review -- i.e., the extent of the
plan adm nistrator’s discretion to deny
benefits to enpl oyees and their famlies --
can be a subject of collective bargaining.

If the courts were to deem | anguage nerely
requiring “proof” of a claimas sufficient to
confer discretion on an admnistrator, it
woul d appear that the only way for
negotiators to assure de novo review woul d be
to include | anguage explicitly disclaimng

di scretionary power. That approach woul d
effectively reverse the presunption adopted
by the Supreme Court in Firestone. Parties
and their |awers who draft ERI SA plans are
entitled to clear guidance on the often
critical question of the standard of review.
It is easy to wite explicit |anguage
satisfying the Firestone exception for grants
of discretionary power. Searching for
inplicit grants of such authority creates a
serious risk that courts, and parties, wll
get lost in what the Second Circuit
accurately described as “semantic swanps” in
this debate. See Kinstler, 181 F. 3d at 252.

Neur ol ogi cal Resources, 61 F. Supp.2d at 850; see also MacM 11| an

32 F. Supp.2d at 613 (recognizing that cases allow ng proof-of -

claimrequirenments to confer discretion upon the adn nistrator



conmes close to wholesale inportation of arbitrary and capri ci ous
standard into ERI SA, which the Suprene Court found unwarranted).
Here, the plan in the instant action requires only the
subm ssion of “proof” with no nodifier. |In such cases, where
there is no indication that the insurance conpany has discretion
to decide whether it considers the proof submitted to be
satisfactory, other federal courts have held that a de novo
standard of reviewis appropriate. McMIllan, 32 F. Supp.2d at

613; G ady v. Paul Revere Life Ins. Co., 10 F. Supp.2d 100, 110

(D.R 1. 1998) (policy provisions requiring claimnts to submt
proof of claim proof of loss, and witten proof of entitlenent,
as well as provisions providing defendant with right to request
additional information and to order an i ndependent nedi cal

exam nation are insufficient under Firestone); cf. Landau v.

Reliance Standard Life Ins. Co., No. ClV. A 98-903, 1999 W

46585 (E.D. Pa. Jan. 13, 1999) (policy |language providing for
paynent of benefit if insured submts satisfactory proof of total
disability grants discretion to insurance conpany to nake
benefits determ nations).

However, Defendants have pointed to additional |anguage
within a general provision of the policy which Defendants contend
grants discretion to NYLCare under the terns of the policy. That
provi sion states the foll ow ng:

EXAM NATI ON: The I nsurance Conpany, at its
own expense has the right to have a cl ai mant
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exam ned:

(1) Physically;

(2) Psychologically; and

(3) Psychiatrically;

to determ ne the existence of any total

disability which is the basis for a claim
This right nmay be used:

(1) As often as it is reasonably required,
(2) Wile a claimis pending.
(Defs.” Mem In Supp. of Summ J., Ex. 3 at 25 (enphasis added)).

In Newconb v. Standard Ins. Co., 187 F.3d 1004 (9th

Cr. 1999), the defendant insurance conpany argued that simlar
| anguage of a provision within a disability benefits policy
conferred adequate discretion so as to subject the denial of
benefits to an abuse of discretion review. In that case, the
provi sion stated that a clai mant nust submt “witten
aut hori zation for STANDARD to obtain the records and information
needed to determne [the claimant’s] eligibility for LTD
BENEFI TS.” The Ninth Grcuit was not persuaded by the word
“determ ne,” however, and held that the de novo standard of
review appl i ed:
Standard relies on two cases to support

its argunment that the words “to determ ne”

are dispositive of the standard of review

First in Eley v. Boeing Co., 945 F. 2d 276,

278 n.2 (9th Gr. 1991), the court held that

t he | anguage “[t] he Conpany shall determ ne

the eligibility of a person for benefits
under the plan,” sufficiently conferred
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di scretion so as to make abuse of discretion
the appropriate standard of review  Second
in Bogue v. Anpex Corp., 976 F.2d 1319, 1324
(9th Cr. 1992), the court reviewed a Pl an
Adm ni strator’s decision to deny benefits for
an abuse of discretion due to the | anguage

“[t]he determnation . . . wll be nade by
Al l i ed- Si gnal upon consi deration of whether
the new position . . . has responsibilities

simlar to those of your current position.
These two cases are clearly
di stingui shable fromthis case. As was
poi nted out in Kearney, the court in Bogue
found “that an adm nistrator had discretion
only where discretion was " unanbi guously
retained” by the admnistrator.” Kearney,
175 F. 3d at 1090 (citing Bogue, 976 F.2d at
1325). Discretion was not “unanbi guously
retained” in this case. Merely using the
word “determ ne” in the policy does not
insure that the denial of benefits wll be
reviewed for abuse of discretion. The word
determine in this case was used in a
provi sion which functioned to informthe
claimant that he had to provide Standard with
aut horization to obtain records. The primary
function of this provision is not to confer
di scretion. W are, therefore, not persuaded
that this use of the word “determ ne” confers
t he appropriate discretion, and hold that the
correct standard of review is de novo.

Id. at 1006.

As the Ninth Grcuit was able to set apart Newconb from
its earlier cases, the instant action is simlarly
di stinguishable. 1In this case, the “determ ne” |anguage in the
benefits policy appears in a general provision which mainly
functioned to informthe claimant that the |Insurance Conpany has
the right to subject her to a nedical exam nation, not to confer

discretion. Cf. Garcia v. Fortis Benefits Ins. Co., No. ClV. A
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99- 826, 2000 W. 92340, *6 (E.D. Pa. Jan. 24, 2000) (court applied
arbitrary and capricious standard of review where plan explicitly
decl ared that insurance conpany “shall have the sole
discretionary authority to determne eligibility for
participation or benefits and to interpret the terns of the
policy.”).

Thus, as Plaintiff points out, the policy provisions
are, at best, anbiguous as to any inplied grant of discretionary
authority. (Pl."s Qop’'n Brief at 17.) In cases where such
anbiguities exist, the Third Grcuit has applied the principle of

contra proferentem See Heasley, 2 F.3d at 1257-58 (affirm ng

the district court’s choice of the de novo standard of review).

Contra proferentemderives fromrecognition that insurers should
be expected to set forth clear limtations on liability in their
policies and, if they fail to do so, they should not be all owed
to take advantage of resulting anbiguities that coul d have been
prevented with greater diligence. Heasley, 2 F.3d at 1257

(citing Kunin v. Benefit Trust Life Ins. Co., 910 F.2d 534, 540

(9th Gr.), cert. denied, 498 U. S. 1013 (1990)). Application of
the doctrine of contra proferentemin this case conpels the
conclusion that a grant of discretionary authority is neither

expressly given nor clearly inplied and, thus, a de novo standard
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of review shall be applied.?®

DE _NOVO REVI EW

Def endants contend that even under the de novo standard
of review, Defendants are entitled to summary judgnent.?
Def endants argue that “the adm nistrative record in this case is
of such strength that this Court, independently review ng the
record, should find as NYLCare did, and termnate Plaintiff’s
disability benefits.” (Defs.” Mem in Supp. of Sunm J. at 34.)

Def endants set forth the followng factual record in
support of their position that the review process related to

Plaintiff’s claimin this action was correct:

5 It is worth noting that an inherent conflict exists in
this case based on NYLCare' s dual role as plan adm ni strator and
payor. See Rizzo v. Paul Revere Ins. Goup, 925 F. Supp. 302,
308-09 (D.N. J. 1996) (finding that insurance conpany’ s dual role
as policy clains adm nistrator and as the issuing insurance
conpany created “hobgoblin of self-interest”), aff’'d, 111 F. 3d
127 (3d GCr. 1997); see also Nolen, 32 F. Supp.2d at 216
(i nherent conflict of interest exists when insurance conpany acts
as insurer and clains admnistrator, resulting in application of
hei ghtened arbitrary and capricious standard of review). Thus,
even if this Court concluded that an arbitrary and capri ci ous
standard of review was applicable, heightened scrutiny would be
warranted. Rizzo, 925 F. Supp. at 309-10 (de novo review of plan
adm ni strator’s deci sion occurs where insurance conpany has
significant conflict of interest, and if admnistrator’s deci sion
is wong, but reasonable, court then determ nes whether decision
was tainted by self-interest).

6 Because this Court has concluded that a de novo
standard of review applies to the case at hand, Defendants’
contention that only the clains file may be reviewed in order to
determ ne whether the arbitrary and capricious standard was
violated is noot. See Luby, 944 F.2d at 1184-85 (when conducti ng
de novo review, court is not Iimted to evidence before
adm ni strator).
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On August 10, 1994, Plaintiff was injured in a car
accident. (Pl.’s Conpl. at 1 9.) After her 60-day elimnation
period, Plaintiff submtted an application for |ong-term
disability benefits in Cctober, 1994. (Defs.’” Summ J. Mem, EX.
7.) In her application, Plaintiff listed her work experience,
whi ch included jobs as assistant nanager supervising 6 enpl oyees
fromJune of 1976 to January of 1988, nanager of 19 enpl oyees
fromJanuary, 1988, to June, 1992, and manager of 3 enpl oyees
from Novenber, 1992, to present.

Also in Plaintiff’s application was a statenent, dated
Cctober, 28, 1994, from Dr. Paul Sedacca, Plaintiff’'s primary
treating physician. 1d. Dr. Seddaca diagnosed Plaintiff’'s
injuries as “acute traumatic cervical, shoulder, lunbar, [right]
knee & ankle sprain/strain” and rated her at a “Cl ass 5" |evel of
physi cal inpairnment, nmeani ng she was “incapable of m ni num
(sedentary) activity.” 1d. Dr. Sedacca further stated that
Plaintiff was not a suitable candidate for occupati onal
rehabilitation for her occupation, or any other occupation, and
that her current profession could not be nodified to allow for
her injuries related to the August 10, 1994 incident. |d.

After reviewing Plaintiff’s application and interview ng her,
Def endant NYLCare notified Plaintiff that her disability claim
had been approved and had commenced on COctober 10, 1994.

Then, in January and March of 1995, Dr. Sedacca again
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stated that Plaintiff’s physical condition precluded her ability
to work and perform usual household chores. (Defs.’ Summ J.
Mem, Exs. 11 and 12.) Shortly thereafter, Plaintiff was

exam ned by Dr. Leonard Bruno, at the request of Dr. Sedacca, for
a neurol ogi cal evaluation on March 13, 1995. (Defs.’” Summ J.
Mem, Exs. 13.) Dr. Bruno concluded that Plaintiff’s condition
is “self-limted does not require operation, wll respond to
conservative treatnment and that she should be treated wth anti -
i nfl ammat ory nedi cati ons, physical therapy and perhaps sone disc
deconpression.” |1d.

On March 30, 1995, Plaintiff’s initial application for
Social Security Disability benefits was deni ed based upon the
finding that she could continue in her past job as a bank teller.
(Defs.” Summ J. Mem, Ex. 14.) Subsequently, on June 11, 1995,
Plaintiff’s request for reconsideration of the March 30, 1995
deni al of Social Security Disability benefits was al so deni ed.
(Defs.” Summ J. Mem, Ex. 15.) Despite Plaintiff’s denial of
Social Security Disability benefits, she continued to receive her
mont hl'y disability check from Defendant NYLCare.

On Decenber 11, 1995, Dr. Sedacca issued a report that
Plaintiff’s “[p]rognosis for conplete recovery in this case nust
be listed as guarded primarily based on the nature and severity
as well as pernmanency of the aforenentioned injury . . . .7

(Defs. Sunm J. Mem, Ex. 16.) Accordingly, Dr. Sedacca provided
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Def endant CSI with a report, dated February 14, 1996, stating
that Plaintiff should be “restricted fromall duties” related to
her occupation. (Defs. Summ J. Mem, Ex. 17.)

During this time, CSI arranged for Plaintiff to be
i ndependently exam ned by Dr Mario Arena, an orthopedi c surgeon.
In February 12, 1996 report, Dr Arena found that Plaintiff’s
prognosi s was very good and that he believed Ms. Starita had
recovered conpletely frominjuries sustained from her notor
vehicle accident. (Defs. Summ J. Mem, Ex. 18.) WMoreover, Dr.
Arena concluded that Plaintiff had no physical restrictions
resulting fromthe car accident and that she could perform al
her normal job duties as branch manager of PSB wi t hout
restriction. 1d.

When CSI asked Dr. Sedacca to comment on Dr. Arena’s
February 12, 1998 evaluation of Plaintiff, Dr. Sedacca issued
handwitten coments stating that “the report | have re: M
lunmbar differs fromDr. Arena’s re: (+) disc herniation L4-5" and
“pt is capable of sedentary work.” (Defs. Sumim J. Mem, Ex.
19.) Then, on May 29, 1996, CSI obtained an on-site physician’s
evaluation of Plaintiff’s nedical records and the May 7, 1996
coments by Dr. Sedacca related to Plaintiff’s working ability
whi ch concluded that Plaintiff has “sedentary work capability

where she coul d change position as needed.” (Defs. Summ J.

Mem, Ex. 21.)
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On June 24, 1996, CSI sent Plaintiff a letter informng
her that, as of October 10, 1996, the definition of total
disability changes to “an injury or sickness which . . . (2)
prevents the insured enpl oyee from doi ng each of the main duties
of any occupation. Any occupation is one that the insured
enpl oyee’ s training, education, or experience wll reasonably
allow.” (Defs. Summ J. Mem, Ex. 22.) The letter also
explained that CSI was reviewing Plaintiff’'s current disability
status to determne her eligibility for continued benefits beyond
10/ 10/ 96 and that nedical information provided indicated that
Plaintiff was “able to work in a sedentary occupation that would
allow [her] to sit & stand alternatively as needed” and asked
Plaintiff to respond as to whether she agreed with this
assessnent. |1d. M. Starita did not respond to this inquiry.

On August 9, 1996, CSI obtained the report of a
vocational consultant as to Plaintiff’'s capability to perform
occupations other than those she had undertaken in the past,
based on her training, education, or experience. (Defs. Summ J.
Mem, Ex. 25.) The vocational consultant concluded that
Plaintiff was capable of perform ng sedentary work in numerous
occupations, including the followi ng: |loan officer; |oan review
anal yst (financial); research or adm nistrative assistant;
gui dance counsel or; certification and sel ection specialist;

educati onal consultant; manager; and counselor. |d.
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On Septenber 11, 1996, CSI notified Plaintiff that
“Ib]ased on the nedical information in the file and your
vocational and work history, it does not appear you wll be
eligible for benefits beyond 24 nonths, or QOctober 10, 1996.~
(Defs. Summ J. Mem, Ex. 24.) However, before term nating
Plaintiff’s disability benefits, CSI sent another letter to Dr.
Sedacca, on Septenber 17, 1996, asking for his opinion as to
whet her Plaintiff has the “work capacity” to performin a
“sedentary occupation.” (Defs. Summ J. Mem, Ex. 25.) Dr.
Sedacca responded by letter, dated Cctober 22, 1996, stating that
Plaintiff’s injuries “cause her chronic inpairnment of a nmultiple
nature; however by definition she would be capable to try very
sedentary type work. | would need actual job descriptions to
review.” Id. CSI then forwarded Dr. Sedacca a list of job
descriptions on October 30, 1996, and requested that he review
them and advise as to whether Plaintiff was able to performthe
occupations. (Defs. Summ J. Mem, Ex. 26.) After review ng the
occupations -- which included | oan officer, |oan review anal yst,
research or adm ni strative assistant, gui dance counsel or,
certification selection specialist, education consultant,
educati onal specialist, and nmanager/counselor -- Dr. Sedacca
replied that “they seemto all neet the criteria for the
“sedentary work” category. Therefore, they are all approved

based on her injuries outlined previously.” 1d.
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In Iight of the above, NYLCare termnated Plaintiff’s
disability benefits by letter dated Decenber 26, 1996. (Defs.
Summ J. Mem, Ex. 27.) Follow ng her term nation of disability
benefits, Plaintiff, by and through her counsel, requested that
said termnation be reviewed. On May 16, 1997, CSI stated that
they woul d investigate further upon Plaintiff providing themwth
sufficient nedical information to reopen the claim including her
Social Security Status. (Defs. Summ J. Mem, Ex. 30.)

On May 23, 1997, Plaintiff’s counsel forwarded CSI a
favorabl e decision awarding Plaintiff Social Security Disability
Benefits and requested that the termnation of Plaintiff’s
benefits be reconsidered. (Defs. Summ J. Mem, Ex. 31.) CS
agreed to review Plaintiff’s claim (Defs. Summ J. Mem, EX.
32.)

On June 20, 1997, an on-site nedical assessnent by CS
of Plaintiff’'s claimwas conpleted by Dr. Stephen Z. Hull
(Defs. Summ J. Mem, Ex. 33.) After reviewing the entire clains
file related to Plaintiff’s claim Dr. Hull concluded as foll ows:

| feel we continue to have a preponderance of

nmedi cal docunmentati on supporting sedentary

wor k capacity and only second hand opi ni on

wi t hout supporting docunentation that the

cl ai mant does not have capacity. | think you

can feel confortable sustaining a deni al

based on nedical information submtted by the
cl ai mant and her |awyer to date.

On July 9, 1997, NYLCare notified Plaintiff that the
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favorabl e Social Security award had been consi dered, but the
decision to termnate her disability benefits had been upheld
based on the evidence denonstrating Plaintiff’s ability to
perform sedentary work. (Defs.” Summ J. Mem, Ex. 34.)

Plaintiff contends that the follow ng i ssues of fact
preclude the entry of summary judgnent: (1) Defendants
m sunderstood Plaintiff’s vocati onal background, (2) Defendants’
“i n-house” vocational “work-up” was predicated upon an error of
fact, (3) Defendants in-house vocational work-up failed to
denonstrate either conpetence or objectivity, (4) Defendants’
medi cal evaluation failed to address the central issue of
disability, (5) Defendants m sconstrued the work restrictions
issued by Plaintiff’s treating physician, and (6) the nedical and
vocational evidence offered by the parties conflict with
Def endant s’ deci si ons.

First, Plaintiff points out that Defendants have
m sconstrued her responses to the Educational Background form as
i ndi cating that she possessed a bachelor’s degree. Thus,
Plaintiff argues that Defendants’ in-house vocational “work-up”
was predicated upon an error of fact and cannot be relied on by
this Court to approve Defendants’ denial of benefits. In
addition, Plaintiff asserts that seven of the nine |listed
occupations in Defendants’ in-house vocational assessnent are

beyond Plaintiff’s actual educational background and enpl oynent
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background by virtue of Plaintiff’s |lack of coll ege degree.
(Pl.”s Sunm J. Opp’'n Brief at 27-28.) Plaintiff adds that there
i's no indication anywhere in Defendants’ in-house vocati onal
assessnent that the individual perform ng the assessnent was
qualified to do so. 1d.

Defendants reply that there is no dispute that
Plaintiff was a highly skilled professional who worked
extensively in the banking industry for nore than ei ghteen years,
and that two of the vocational assessnents by NYLCare are within
the range of Plaintiff’s capabilities. Defendants al so argue
that it was not inproper for NYLCare to rely on its own
vocational expert, despite the position of Plaintiff’s vocati onal
expert.

Neverthel ess, Plaintiff contends that the vocati onal
evidence is in conflict. Plaintiff explains that his vocational
expert, M. WIIliam Hausch, is the sane vocational expert
sel ected by the Social Security Admnistration to testify at
Plaintiff’s Social Security Hearing. M. Hausch’s professional
opinion regarding Plaintiff’s disability status has remai ned the
sane since March 5, 1997 — four nonths prior to Defendant’s | ast
deni al of benefits notice on July 9, 1997 -- that Plaintiff was
and is not enployable. M. Hausch’s opinion was forwarded to
Def endants on May 23, 1997, prior to the last denial of benefits

notice of July 9, 1997. Plaintiff points out that there was no
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addi tional vocational investigation taken by Defendants foll ow ng
their receipt of this conflicting vocational information fromthe
Soci al Security Decision/Anvard and prior to the |last denial.

However, Defendants have taken the position that
NYLCare had no obligation to consider the Social Security

determ nation.’” See Pokol v. E. 1. Du Pont De Nenours & Co., 963

F. Supp. 1361, 1379-80 (D.N.J. 1997) (“[I]t is not inherently
contradictory to permt an individual to recover benefits
pursuant to the Social Security Act while being denied benefits
pursuant to a private ERI SA benefit plan.”). That being said,
Def endants highlight Dr. Hull’s report in which he comments that
the definition of disability applied by the Social Security
admnistrative |law judge is not the sane as under the ERI SA pl an
and that review of the judge’'s ruling suggests that the judge was
not in possession of any docunentation from Dr. Sedacca
i ndicating his opinion that the claimant had sedentary work
capacity.

In this regard, Plaintiff has set forth the deposition
testinony of Dr. Sedacca regarding Plaintiff’s work restrictions.

At his deposition, Dr. Sedacca clarified his intent to convey the

! Al t hough the approval of disability benefits by the
Social Security Adm nistration is not dispositive on the issue of
whet her a claimant satisfies the requirement for disability under
an ERI SA-covered plan, this Court may consider the Soci al
Security Admnistration’s determ nation of disability in
review ng NYLCare's denial of benefits. Whatley v. CNA Ins.
Cos., 189 F.3d 1310, 1314 n.8 (11th G r. 1999).
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opinion that Plaintiff “would be capable to try very sedentary
type work.” Dr. Sedacca described “very sedentary work” to
include Plaintiff’s need to change positions based on her
sensation of pain. Dr. Sedacca estimated this |limtation based
on an ei ght-hour work day at four to six rest periods, spanning
10-15 mnutes per rest period. (Pl.’s Qop’'n Mem, Ex. D, Sedacca
Dep., dated 11/2/99, at 38-39, 42-43.)

Furthernore, with respect to his review of the gl obal
j ob descriptions provided to himby CSI, Dr. Sedacca expl ai ned
his comment that “they seemto all neet the criteria for the
"sedentary work’ category” and, therefore, “they are all approved
based on [Ms. Starita’'s] injuries outlined previously.” 1In this
regard, Dr. Sedacca testified that he did not intend to give a
vocational opinion with respect to approval of any of those job
descriptions, and, without the specific requirenents of lifting
or bending or how many rest periods would be involved in each of
those job descriptions that were given to him Dr. Sedacca coul d
not definitively state whether the job descriptions net the
criteria for the sedentary work category. (Pl.’s Summ J. Opp’'n
Mem , Ex. D, Sedacca Dep., dated 11/2/99, at 47-48.) Thus,
Plaintiff submts that “defendants are attenpting to read too
broadly the narrow and limted work capability opinions actually
held by Dr. Sedacca.” (Pl.’s Qop'n Brief at 34.)

Def endants reply that NYLCare, in terminating
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Plaintiff’s benefits, was nerely enforcing the terns of the
policy after reviewing all avail able nedical information. And
while Plaintiff characterizes Defendants’ inability to ascertain
clarification of Dr. Sedacca’s opinions as part of Defendants’

m sconstruction and msinterpretation of the nedical evidence
before them Defendants point out that NYLCare's July 9, 1997
letter to Plaintiff’s counsel invited Plaintiff to provide
additional nedical information after identifying the basis for

t he deni al of benefits. See Wahl v. First UnumlLife Ins. Co.,

Cv. A No. 93-4813, 1994 W 57214, * 3 (E.D. Pa. Feb. 17, 1994)
(“IDjenial letter must specifically identify at |east sonme of the
information that a claimant nust submt in order to perfect his
claim?”).

In Thomas v. Kenper Nat'l Ins. Cos., 984 F. Supp. 885

(E.D. Pa. 1997), an enpl oyee benefits plan participant brought a
state court breach of contract action seeking disability benefits
fromher enployer. After the case was renoved to federal court,
the participant anended her conplaint to include a cause of
action under ERISA. The enployer then filed a notion for summary
judgnment. The district court granted the enployer’s notion for
summary judgnent based on the enployer’s contention that the
plaintiff failed to exhaust her adm nistrative renedies. In
doi ng so, Judge Joyner reasoned as foll ows:

ERI SA does not, by its terns, mandate
exhaustion of these required adm nistrative
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remedies prior to instituting suits for

deni al of benefits. However, in an effort to

pronote the goals intended by Congress when

the Act was drafted, the exhaustion doctrine

is generally applied to such cases before

plaintiffs are allowed to sue under ERI SA

Thus, unless the claimalleges a

statutory violation rather than a nere deni al

of benefits under an ERI SA plan or it can be

shown that exhaustion of adm nistrative

remedi es would prove futile or the renedy

i nadequat e, exhaustion of renedies is a pre-

requi site to maintaining an action for deni al

of benefits under ERI SA.

Id. at 890 (citations omtted).

The record in Thomas clearly showed: (1) that the
plaintiff was aware of the plan’s requirenent for nedical
verification of continuing disability, (2) that plaintiff’s
counsel was notified that the decision to termnate plaintiff’s
benefits was made because no nedical certification of continuing
di sability had been provided, and (3) that the nanager of
def endants’ enpl oyee clains departnent invited the plaintiff to
provi de any additional information which may affect the decision
and expl ai ned the procedure for obtaining review of the decision.
Id. Because the court found that the plaintiff nade no request
for review of the decision termnating plaintiff’'s disability
benefits, and that neither plaintiff nor her counsel ever
attenpted to provide defendants with any additional information,
as requested, the court concluded that the plaintiff did not
exhaust the adm nistrative renedies available to her and that she

was, therefore precluded for pursuing the ERI SA action. [d. at
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891.

In the instant action, NYLCare's July 9, 1997 deni al
| etter addressed to counsel for Plaintiff included the foll ow ng:

W feel we have a preponderance of nedi cal

docunent ati on supporting sedentary work

capacity and only second hand opi ni ons

wi t hout supporting docunentation that the

cl ai mant does not have work capacity.

Therefore, we are requesting that you provide

us with additional supporting nedical

docunent ation including the follow ng:

- Al'l of Dr. Sedacca' s office notes

- Dr. GamPetro' s office notes and

credential s

- Dr. Valentino Gullo s office notes

- Dr. Alfred lezzi’s office notes

- Dr. Barbara Browne’s EME NCV report and

of fice notes

Once reviewed, we will ask Dr. Sedacca if

this information would alter his opinion that

the clai mant had sedentary work capacity as

of Cctober 10, 1996.
(Defs.” Summ J. Mem, EXx. 34.)

Def endants contend, and Plaintiff does not dispute,
that Plaintiff’s counsel did not respond to the July 9, 1997
letter. Instead, after nore than fifteen nonths had passed,
Plaintiff filed the Conplaint commencing the present action on or
about Cctober 9, 1998. (Defs.’” Summ J. Mem, Ex. 1.) The
Conpl ai nt does contain a section entitled “Exhaustion of
Admi nistrative Renedies.” 1d. at Y 9-15. |In that section of
the Conplaint, Plaintiff alleges that she tinely requested

adm nistrative review after Defendants denied further benefits on
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Decenber 26, 1996; however, with respect to Defendants’ letter,
dated July 9, 1997, Plaintiff nerely states that Defendants
affirmed their decision to deny further benefits and that al
adm ni strative renedi es provided under the policy have been
exhaust ed, despite Defendants’ request for additional
information. 1d. at T 12-15. In addition, Plaintiff has not
all eged a specific statutory violation other than a deni al of
benefits under an ERISA plan. [d. at Y 17-19. Under these
circunstances, this Court concludes that, despite the appearance
of genuine issues of material fact with regard to the vocati onal
evidence and the work restrictions issued by Plaintiff’'s treating
physi cian, Plaintiff has not exhausted her adm nistrative
remedi es, and, thus, is precluded frompursuing this ERI SA
action. Thomas, 984 F. Supp. at 890-91.

Based on the above, Defendants’ Motion for Sunmary
Judgnent is granted, and Plaintiff’s Cross Mdtion for Sunmary

Judgnent is deni ed.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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ADRI ANA STARI TA,
ClVIL ACTI ON
Pl ai ntiff,
V.
NO. 98-5375
NYCARE HEALTH PLANS, | NC.,
CLAI M5 SERVI CE | NTERNATI ONAL, | NC.,
and PENNSYLVAN A SAVI NGS BANK

Def endant s.

ORDER

AND NOW this 28th day of March, 2000, upon
consideration of the Mdtion by Defendants, NYLCare Health Pl ans,
Inc., Cains Service International, Inc., and Pennsyl vania
Savi ngs Bank, for Summary Judgnent and, in the alternative,
Motion in Limne to Preclude Adm ssion of Evidence CQutside the
Cains File, and Plaintiff Adriana Starita’s Cross Mdtion for
Summary Judgnent and, in the alternative, Mtion to Determ ne
Standard of Judicial Review, it is hereby ORDERED t hat
Def endants’ Motion for Summary Judgnent is GRANTED and
Plaintiff’s Cross Motion for Summary Judgnent is DENIED. The
parties’ notions in the alternative are DEN ED as noot.

BY THE COURT:

ROBERT F. KELLY, J.
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